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Introduction :

This article will provide information that will ais$ in understanding the complexities of the
defendant medical provider deposition and provielefal guidelines for the attorney to prepare
for the deposition, as well as how to prepare tiemtcto successfully survive the deposition
relatively unscathed.

From the plaintiff's perspective, the depositiortled defendant medical provider may be the
single most important event in the medical malpcadawsuit. The defendants’ deposition
provides plaintiff's counsel the opportunity to @ss the credibility of the defendant. Not only is
the medical provider's appearance important butedkshis or her responsiveness to questions
and overall demeanor. In addition, plaintiff's osel will attempt to uncover all relevant facts,
identify potentially other admissible evidence gsihaps most importantly, pin the medical
provider down to a position he cannot later squonrhof at trial. Indeed, a medical malpractice
trial can be won or lost at the deposition.

Preparation:

The defendant deposition must be considered aalritioment in the life of a lawsuit. The
defendant’s performance at that deposition wilegong way towards counsel and ultimately the
insurer deciding whether this is a case best dettl¢aken to trial.

Statistically speaking a medical provider, depegdin specialty, can expect to be sued at least
once in his or her careérNotwithstanding that, a deposition for the averamgelical provider is
a frightening affair. The medical provider willyaipon counsel to prepare him/her in such a
way that the actual deposition proceeds less rigglydhan does the prep. In my experience,
clients often tell me after the deposition thatytb&pected worse. Preparation therefore goes a
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long way to reducing the medical provider’s anxiabput the process in the first place and
should ultimately expose the medical provider ®pbtential weaknesses and pitfalls of his/her
defense.

In order to best accomplish this, counsel must bk pvepared prior to undertaking to prepare
the medical provider to give testimony. It is sigty advised that every available medical record
and other relevant documents be obtained via gwdery process well in advance of a medical
provider’s deposition. Counsel is mandated to haae every line on every page of every
medical record. With the advent of electronic roatirecords, these are becoming easier to
decipher but virtually all hospitals in the Metrdien area still maintain a hybrid record, which
is a combination of electronic and handwritteniestr Every note on every page that has been
handwritten must be deciphered. In addition, ifiryolient’s notes are poorly written or
indecipherable, it is incumbent upon counsel tamba typed written transcription of same to
insure that you have an accurate and clear unaéistpof the medical provider’s
documentation.

It goes without saying that most attorneys who ficaan the medical malpractice arena have a
wealth of medical knowledge, the science of meeéigsnconstantly evolving and changing.
Thus, it is incumbent upon counsel to not only dmifiar with what the state of science was at
the time the care was rendered but as well whapiteeent state of medicine is. | strongly
recommend utilizing search engines such as mddoeso, Lexis Medical Malpractice
Navigator or Google Scholar. The carrier payingnaill should not hesitate to reimburse you
for your time spent reviewing all of the relevargdical literature. | do caution that the results
of your research should not be shared with youricaé@rovider except in the most general
terms. (This topic will be covered in the RefrasiRecollection section below).

Once counsel has fully familiarized himself/herseitih the medical records, the patient’s
history and relevant medical research, counselisway there to being ready to actually meet
with the client.

Next, you must acquaint yourself with your clie@egin by reviewing any interviews that the
insurance company may have conducted at the ohfe Gtigation. | strongly recommend a
social media search, as well as Google searchingliyour client’s full name and variations to
ascertain what is out there on the worldwide wabditionally, each medical provider in New
York is mandated to maintain a “doctor profileivw.nydoctorprofile.comwhich is supposed to
be updated by a licensee no later than six monibsf renewing the license. In New York,
this occurs every two years. That profile shoulovle an up to date list of education, board
certifications, publications and most importanépy disciplinary proceedings. Do not rely on
your client to advise you as to whether or not thaye ever had a license or privilege problem
prior to meeting you. It is incumbent on you toWnthat. You can be sure that plaintiff's
counsel will have undertaken that search and willdaded for bear at the deposition if there is
any such relevant information.

If your client has published literature, undertaikebtain everything he/she has written. |
recommend uncovering not only peer reviewed jouaniadtles but any chapter texts or even
articles written for the popular media. It goeshout saying that anything that the medical
provider himself/herself has written begins to each into the realm of “authoritative texts”.
(That phrase will be explored in the Refreshed Rection section below.)



Importantly, in this day and age virtually everydizal provider or medical practice has its own
website. Familiarize yourself with that websitéis rare but not unheard of that there may be a
website that your client may not even know he erlshs. Services such as Health Grades will
create at least a cursory or rudimentary type médon page for patients searching for medical
providers. Anything in writing on that website tispeaks to healthcare in general or heaven
forbid more specifically the facts at issue in tfgtant lawsuit, is potentially fair game for
guestioning.

Preparation of the Medical provider:

An important factor to consider when preparingrtredical provider is the timing and location
of the pre-deposition conference or meeting. Madicoviders are very busy people and
generally don't like to leave their office for ertéed periods of time. It is strongly
recommended that the pre-deposition conferenceraec¢he medical provider’s office only as a
last resort. Generally, a medical malpractice cgseerates a voluminous amount of paper
records which are difficult to transport to a medigrovider’s office. Have you seen a medical
provider’s office lately? It is usually crampeddgammed packed with records and the like,
leaving very little work space available to spreatithe medical record. Additionally, the
medical provider will be interrupted repeatedlydapport staff and phone calls. These are
distractions which ultimately take away from areeffve pre-deposition conference.

Thus, insist that the medical provider travel toiyoffice where a conference can take place in
the quiet and comfort of a conference room witarge table. Similarly, preparing the medical
provider in the same room the deposition will taleece may reduce the anxiety associated with
it as you can point out where each party will sitagell as where the court reporter will be
located as your client acclimates himself/hersethe room.

It is generally recommended that the pre-depositieeting take place on a separate day than
the actual deposition. Sometimes medical providetsedules are such that this cannot be
accomplished but it should be avoided.

How often to meet with the medical provider depeoids number of factors. In a simple and
straightforward case, one pre-deposition confereiceveral hours duration may be sufficient.
The complexity of the case, the medical providén&l of anxiety, the medical provider’s
ability to communicate and the medical providemslerstanding of the relevant issues all
militate towards more than one pre-deposition cearfee.

The structure of the pre-deposition conferencebeafiee form but various goals must be
accomplished. Counsel and the medical providett ohigsuss in general terms the relevant
medicine and science and more specifically howsthate of knowledge at the time of the
malpractice affected the patient’s care and treatraed ultimate outcome. The medical
provider should review with you all of his/her n®te insure that they can read them without
undue anxiety. If he or she cared for the patiehe hospital, each page of that hospital record,
including laboratory values, medical provider’'s engl medication administration records and
the like should be reviewed. The purpose for teaiew is not only to locate the medical
provider’s handwriting in various places but aslweidentify potential pitfalls that these
records might create. For instance, an order ra&g been entered electronically and attributed
to your client without his knowledge. This is tgplly the case in a teaching hospital where



medical providers in training are authorized toeentrders on behalf of the supervising attending
medical provider.

Counsel should review with the medical providerthagning, education and experience. That
review should be guided by whatever your Googleckeancovered in your preparation for the
process and as well include a review of the meghicatider’s most current curriculum vitae.
Obviously, gaps or a checkered past must be explamd explained.

The medical provider’s independent recollectionwthdoe thoroughly probed as well as any
refreshed recollection that might have occurreditiye of the preparation process. Then a
general discussion about the usual outline of gposdition should take place before more
specifically focusing in on the problem areas, udahg hypothetical questions, expert opinion
guestions and causation questions.

Usual Admonitions

Invariably counsel should instruct a client to megeess or speculate. Some medical providers
have a tendency to want to help the questionehande may volunteer more information than
the question actually required. The witness shbalddmonished not to go beyond the question
asked. | generally compare the question and ansmeess to a key and lock metaphor. If the
proper key is not placed into the lock the door Wopen. Thus, my witnesses are strongly
cautioned to listen very carefully to the questowl insure that they understand it fully before
answering it. If the witnesses first reactionhie tjuestion is to ask a clarifying question such as
Are you saying...? Do you mean....?, then that is st that is not completely understood.
The medical provider should not answer that quediitt should instead respond that he/she
does not understand the question and thus cansotait.

Although the deposition is a wonderful opporturidy the defendant medical provider to
showcase his medical knowledge and superior ictek®metimes the best answers are “yes”,
“no”, “I don’t know” or “I don’t recall’. The witress should be encouraged to not consider the
deposition a memory test where they are obligaidahow the answer. The witness should only
respond based on his/her independent recollea@mymentation or recollection of relevant
custom and practice. The witness should also bioreed not to fall for the estimating traps of
time and distance.

An “l don't recall” answer is perfectly appropriatat | do spend significant time talking about
recollection in the pre-deposition conferenceenhind the medical provider that the patient
recalls every detail of what may have been a liferimg event, such as a botched surgery or a
misdiagnosis of cancer. At trial, the patient’'sakection of crucial facts is frequently contraste
with the medical provider’s utter lack of any rdection whatsoever. When a medical provider
cannot recall anything it allows plaintiff's couhse portray that medical provider as either
uncaring or mercenary as “he/she has cared foapsrthousands of patients since he destroyed
the plaintiff's life.” Thus, much time should bpent probing the medical provider’s recollection
about the patient or the care rendered. Perhapsiédical provider can remember the plaintiff
as a nice person, or the wife as being friendly@mterned. Anything to humanize the medical
provider goes a long way towards succeeding dt @icourse, the medical provider must be
admonished in every instance to testify truthfulrether it hurts or helps.



Objections:

The Uniform Court Rules pertaining to depositiond ke discussed below. However, it is
important to warn the medical provider that themeyrhe objections stated after the question and
before the medical provider answers. To that extbe medical provider is instructed to wait to
answer the question until counsel has clearly dthi® objection and stated a succinct reason
before undertaking to answer the question. Thegakgrovider is also advised that the
deposition itself might become heated and contastiol he medical provider should not be
distracted by the behavior of counsel.

Likewise, the medical provider is instructed thatdmould not be uncomfortable in the
deposition. Thus, if a bathroom break is needstlauld be taken. If liquid refreshment is
required, it should be obtained.

Recollection

As previously touched upon, ideally if a medicadyader has an independent recollection of
his/her care and treatment of the patient he/simeaggood position to properly defend the care
and treatment. Besides humanizing the experiepecedollecting facts or even the plaintiff's
physical appearance, being able to testify fromstipn of independent recall provides an
indicia of reliability a jury can appreciate. Itk on more than one occasion, jurors have
commented after a trial that they felt the medpralvider was lying when he could only answer
“I don't recall”. Apparently, in common everydayperience, the lay public considers someone
who does not recall as someone who is intentiorglhg or attempting to cover up. Not only is
the medical provider’s testimony more reliableaf$he can recall some specifics about the care,
his/her overall credibility is enhanced. As so mo€the trial process turns more on nonverbal
communication and inferences rather than directege, a medical provider who can
specifically testify as to recollection may welrgathe day. Thus, in the pre-deposition
conference counsel needs to spend significantdiseissing the import of an independent
recollection and as well attempting as best asilpes® refresh the practitioner’s recollections.

Recollection Refreshed

While a failure to independently recall the patientircumstances surrounding the care is not
necessarily fatal to a successful defense, beilggtalarticulate a practitioner’s custom and
practice at the time is the next best equivaldifite law is well settled in New York that
evidence of habit is admissible to prove conforroitya specific occasion because “one who has
demonstrated consistent response under given cstemces is more likely to repeat that
response when the circumstances arise again.” Hawthe applicability of the doctrine is
generally limited to cases where proof demonstrateeliberate and repetitive practice by a
person in complete control of the circumstancespg®sed to conduct however frequent yet
likely to vary from time to time depending upon gerounding circumstances.” Custom and
practice testimony is generally applicable to caseslving routine procedures, including
surgery, dentistry and other invasive procedurgsyell as informed consent.

In Rivera v. Anilesh8 N.Y.3d 627 (2007 N.Y. Slip. Op 5134), the patisued her dentist for a
jaw infection related to an allegedly negligentsthetic injection. The patient was to have a
tooth removed. According to her, the dentist leagive a second injection of anesthesia which




caused extreme pain. After the extraction, theepatleveloped a fever, had pain in her mouth
and experienced increased swelling in her faces v&s eventually diagnosed with a severe
infection in her jaw.

Plaintiff's expert testified that the second injeatwas wrongly administered. The Court of
Appeals ultimately held that the record supportedadmissibility of the dentist’s routine
procedure for administering injections of anestheasilight of the frequency that she utilized the
technique and the nature of the routine conduét. her deposition, the defendant testified that
the administration of the type of injection usedha case was a routine procedure that was
performed every day on at least three to five pétie The dentist testified that she had been
practicing since 1982. The care at issue was @®2®Ehe further testified that a second injection
of anesthesia was required in 15% to 20% of hexscaét her deposition, she testified in detail
about a step by step description of the injectiatedure.

The trial court granted the defendant’s summargiuent motion predicated on the defendant’s
deposition testimony and an expert who establishadshe had acted in accordance with
generally accepted dental practices. AlthoughAgheellate Division reversed, the Court of
Appeals reinstated the dismissal. The Court ofegprelied upon Halloran v. Virginia
Chemicals41 N.Y.2d 386, 391, 361 N.E.2d 991, 393 N.Y.S.28l @®O77) which held that
“evidence of habit has, since the days of the comlaw reports, generally been admissible to
prove conformity on a specified occasion” becaus®‘who was demonstrated a consistent
response under given circumstances is more liketgpeat that response when the
circumstances arise again.” The Court of Appeatsahthat the Appellate Division had

generally adopted the proposition that normal damtiation and notification protocols, routine
warnings to patients and the process of undertateniin non-invasive medical procedures can
qgualify as habit evidence. In contrast, the ApgellDivision had generally deemed inadmissible
evidence concerning a medical provider’s surgicatticesunder the theory that every patient
and surgery are necessarily unique and thus vargraing on the nature of the patient’s
medical condition and the actions of the medicalvler. In the instant matter, the Court of
Appeals was impressed that the defendant dentispédormed the same procedure in the same
manner thousands of times.

Admissibility of custom and practice is generallgllhhaccepted in the informed consent realm.
Informed consent is a transaction between the qiagied medical provider where the medical
provider advises the patient of the nature of lhess or injury, discusses reasonable options,
discusses the risks, benefits and alternativelsaget options and obtains the patient’s written
consent on a pre-printed consent form. Althoughttand in the past decade has been for
medical providers to be more detailed in their doentation of the actual transaction and
specifically what risks and benefits were disclgsedvitably it seems that the very injury which
gives rise to the lawsuit was the only injury notieciated in the written documentation
confirming the transaction. Generally speakinghatpre-deposition conference much time
must be spent addressing informed consent. Thigldistart with a brief review of what the
Public Health Law Section 2805(d) requires witlbeuls on whether or not informed consent
would be applicable to the instant facts. A sefgatause of action alleging a lack of informed
consent may have been interposed as well. Ceytdlinhe case involves surgery, an invasive
procedure, chemo or radiation therapy, amongst ofinegs, one can reasonably conclude that
an informed consent should have been obtained.mitkcal provider defendant should be



drilled on his/her habit as to informing the patias to all risks, benefits, and procedures and
should further be prepared to testify that his mmeumenting the informed consent was never
intended to be a verbatim recitation of the infodngensent transaction but merely documents
that the event took place. This permits the megicavider defendant to testify based on custom
and practice that in fact the very risk that ocedrnerein was one discussed with the patient and
family.

Opinion Questions

In New York, plaintiff attorneys often ask the mealiprovider defendant opinion questions.
The medical provider defendant is required to an®xpert opinion questions and give answers
about his/her medical opinions. See as illusteaBagiv v. Gamach@6 A.D.3d 368, 810
N.Y.S.2d 481 (¥ Dept. 2006). This interesting case did not sjeadlf deal with opinion
testimony but instead whether a plaintiff couldveea notice to admit as to the “ultimate
guestion”. Plaintiff's notice demanded that théeddant admit that the surgery performed by
the defendant was a proximate cause of the plsnimjury. The Second Department affirmed
the Supreme Court decision denying plaintiff's raatto compel an answer to that notice to
admit. In a well-reasoned decision, the SecondaBegent held that it is well settled that a
plaintiff in a medical malpractice action may incuduring a deposition as to a defendant
medical provider’s expert opinion, citing McDermuttManhattan Eye, Ear & Throat Hospijtal
15 N.Y.2d 20, 203 N.E.2d 469, 255 N.Y.S.2d 65 ()984owever, opinions could not be sought
via a notice to admit.

Thus, a medical provider defendant should be pesptar answer causation questions at
deposition as well as questions concerning genesattepted medical practice in the
community. In Johnson v. New York City Health dthdspitals Corp.49 A.D.2d 234; 374
N.Y.S.2d 343 (¥ Dept. 1975) the Second Department reversed tiectriiirt’s order denying
plaintiff's motion to compel a medical provideraaswer questions concerning the generally
accepted medical practice in the community. In tase, the medical provider defendant was
asked a series of questions relating to the praesdised in a surgical procedure. One of the
guestions was “Is it the usual custom and praaticke performance of a right hemicolectomy,
to leave a twelve inch retractor in the abdomei®é defense attorney objected to those
guestions and did not permit the medical provideariswer. Plaintiff moved for an order
directing that the questions be answered. ThergebDepartment considered whether the rule
stated in McDermott v. Manhattan Eye, Ear & Thrdaspital supraapplied. _McDermotvas
the first case to permit a plaintiff in a malpraetaction to call a defendant medical provider to
the stand at trial and to question him for the pagoof establishing the generally accepted
medical practice in the community. In Johnsitve Second Department was invited to extend
that rule to examinations before trial. The SecDeg@artment reasoned that McDermott
established in effect a basic rule of evidence waatld permit such questioning. The Second
Department noted that since the evidentiary scdp@ @examination before trial is at least as
broad as that applicable to the trial itself, ibis/ious that every evidentiary expansion touching
the trial touches the pre-trial deposition as wétlthat light, the Second Department held that
the_ McDermottrule would apply equally to trial testimony andodsition testimony.

Further, the Court noted that CPLR 3115 statut@digures every deponent that any objections
not raised at deposition are not waived and thah @hen the question is read, notwithstanding
that it might have been answered without objectiba,deposition is still subject to the test of its



admissibility at trial. This is designed to perposition questioning to roam “wide and far
without constant punctilio exercised to excludestioms objectionable under the rules of
evidence.”

The Second Department did not stop its analysiethmting that McDermotiermits the
plaintiff to question a defendant medical providetrial and at deposition as to his factual
knowledge of the case. The court concluded thaif he is so qualified, is an expert for the
purpose of establishing the generally acceptedcaégractice in the community.

Indeed, when preparing a witness for either dejpwosdr trial, | emphasize that everything said
under oath at deposition is admissible at triababsome properly placed objection, and that a
lay jury expects the defendant medical providdsd@n expert in his own right. Thus, my pre-
deposition conference always focuses on insuriagttie defendant is fully conversant with the
contents of his medical records, and any applichb$pital records, and conversant with the
applicable medical science. | am sure the reaaeekperienced the sensation of the air being
sucked out of the courtroom, when a medical praviglenade to look foolhardy on the stand
simply because he might not be able to define agaktbrm, or worse, read his/her own
handwriting. Thus, knowing that your client camamill likely be questioned as an expert as to
the medical facts and applicable standard of ¢heepre-deposition conference focus must be
precise when it comes to preparing for these issues

Refreshing Recollection

Anything that a defendant medical provider revienvpreparation for trial is discoverable by the
plaintiff's attorney. Thus, as the attorney pregsaior the pre-deposition conference, thought
must be given to what the defendant medical praovidie actually be permitted to review.

It is generally well accepted that the medical jptew defendant should comprehensively review
his/her office record, as well as all applicabledioal records. | am always cautious when
considering whether to permit the defendant toeng\the records of prior or subsequent treaters.

However, where a defendant medical provider testiit pre-trial examination and used some
writing to refresh his memory and bases his/heodiipn testimony on that writing, any claim
that the writing is privileged as having been prepdor litigation has been waived. See Rouse
v. County of Greenel15 A.D.2d 162; 495 N.Y.S.2d 4969®ept. 1985). In that case, plaintiff
testified at her deposition that she had receeftiyeshed her recollection of the events
surrounding the medical malpractice action by neing a diary her mother had kept at the
direction of plaintiff's attorneys. The defendamé¢dical provider moved to compel production
of that diary. While the trial court denied thetmoa on the ground that the diary had been
prepared for litigation, the Appellate Court conpeldisclosure since any claim that it was
privileged had been waived when the plaintiff uged refresh her recollection. That rule
applies not only to privileged material reviewed dodeposition, it has been extended to any
situation where a defendant reviews any recordrdégg the decedent’s treatment in preparation
for his deposition. In Crawford v. Lahi250 A.D.2d 722; 633 N.Y.S.2d 189‘?Dept. 1998),

the defendant reviewed records expressly for tmpgaes of refreshing his recollection. These
had been supplied to him by his attorney. Thetdoeid that neither the fact that the records
were reviewed simply to refresh his recollectiom that they had been supplied to him by his




attorney was dispositive. The long standing rb& tny writing used to refresh recollection
waives the privilege that might otherwise attach.

The above rule also applies in a situation wheeedéffendant in a malpractice action might have
made private and personal notes after the incitequiestion which she later reviews to refresh
her recollection prior to a deposition. _In Doxtato Swarthout328 N.Y.S.2d 150; 38 A.D.2d
782 (4" Dept. 1972), the Court endorsed what it calledauhd rule” that writings used to
refresh the memory of a witness prior to deposjtmmade available to the adversary whether
at trial or at the deposition phase of a lawsMithen material prepared in anticipation of
litigation is later used to refresh recollectiomatt material becomes material affirmatively used
in litigation as opposed to in preparation or tbeédse of litigation and thus any privilege
protections must be removed.

It must, however, be emphasized, that anything seluspeaks to his client about is privileged.
Thus, if a strategic decision has been made neave a medical provider review certain records
or medical literature, certainly counsel may safeyaphrase this information to enlighten his
client. Medical literature poses a particularlglsy issue. It is well settled in New York that
unless a medical provider recognizes a chaptextat article as “authoritative”, a properly
placed hearsay objection is always sustained. defendant must be warned about the pit falls
in recognizing authoritative treatises and the &ke be prepared accordingly. Some attorneys,
knowing the bar the authoritative text rule placaghis topic, peck at the issue in a more
indirect way. Thus, your client should be prepacetandle questions that ask what literature is
reliable, what journals the medical provider prelsesubscribes to, what texts and the like might
be in the medical providers library and even whatioe research subscriptions the medical
provider has.

The practitioner can be sure that if plaintiff sucsel is questioning the medical provider about a
particular article, then something in that artslgports plaintiff's case and weakens the defense.
The medical provider should be apprised accordingly

Obijections at Deposition

Uniform Rules for N.Y.S. Trial Courts

PART 221. UNIFORM RULES FOR THE CONDUCT OF DEPOSITIONS

§221.1 Objections at Depositions

(a) Objections in general. No objections shall lmlenat a deposition except those which,
pursuant to subdivision (b), (c) or (d) of Rule 31 the Civil Practice Law and Rules, would
be waived if not interposed, and except in comgkawith subdivision (e) of such rule. All
objections made at a deposition shall be notedépftficer before whom the deposition is
taken, and the answer shall be given and the deposhall proceed subject to the objections
and to the right of a person to apply for apprdprr@lief pursuant to Article 31 of the CPLR.

(b) Speaking objections restricted. Every objectmeed during a deposition shall be stated



succinctly and framed so as not to suggest an arnswiee deponent and, at the request of the
guestioning attorney, shall include a clear statdgras to any defect in form or other basis of
error or irregularity. Except to the extent peredtboy CPLR Rule 3115 or by this rule, during
the course of the examination persons in attendsimak not make statements or comments that
interfere with the questioning.

Added Part 220ct. 1, 2006

8221.2 Refusal to answer when objection is made

A deponent shall answer all questions at a depositxcept (i) to preserve a privilege or right of
confidentiality, (ii) to enforce a limitation setrth in an order of a court, or (iii) when the
guestion is plainly improper and would, if answerealuse significant prejudice to any person.
An attorney shall not direct a deponent not to amsexcept as provided in CPLR Rule 3115 or
this subdivision. Any refusal to answer or direntimt to answer shall be accompanied by a
succinct and clear statement of the basis theréftire deponent does not answer a question, the
examining party shall have the right to complegerdgmainder of the deposition.

§221.3 Communication with the deponent

An attorney shall not interrupt the depositiontiee purpose of communicating with the
deponent unless all parties consent or the commatioicis made for the purpose of determining
whether the question should not be answered ogrthends set forth in section 221.2 of these
rules and, in such event, the reason for the conuation shall be stated for the record
succinctly and clearly.

As mentioned above, the defendant medical proatleuld be prepared at the pre-deposition
conference to anticipate objections being madeeard the potential for rancor between
counsel. The medical provider should be instrutbesimply wait until he is directed to answer
a question after an objection has been placederettord. It goes without saying that if the
guestion is answered over objection or before gectibn can be properly interposed, the
objection has been waived. Notwithstanding thevalveferenced uniform court rule, objections
are still routinely made at defendant medical piewidepositions. In my experience, the rules
have limited the quantum of objections and fostexr@dbre civil and collegial atmosphere, but
objections still have their place.

However, inappropriate objections, directions moanswer and incivility between counsel
continues to be a problem. The courts do notatdethis behavior and even when it would seem
logical and within the bounds of zealous advocacytiject and block questions, the courts have
nonetheless sided with plaintiffs. Lunt v. Mt. &iilospita] 2010 N.Y.Slip.Op. 32468 is a
perfect example of my point.

Plaintiff sued Mt. Sinai Hospital alleging medieaélpractice and negligence for failure to
properly prevent and treat decubitus ulcers thaihptf acquired while hospitalized. The
deponent was a unlicensed, first year general syrgeern participating in a one month rotation

10



with the plastic surgery team when she was involudtie care of the patient. She had no
independent recollection of the plaintiff. Shetifesd that her job was to observe the senior
residents’ examinations of patients and to writeesdn the medical record.

In this case, plaintiff's wife took several photaghs of the plaintiff's decubitus ulcer.

Plaintiff's counsel attempted to question the mabjrovider about these photos. Plaintiff's

wife had attempted to authenticate these photdsptsition by testifying that these had been
taken of Mr. Lunt’s body after he was dischargemhfithe defendant hospital while a patient at a
nursing home. Plaintiff's counsel presented onhese photos to the witness and asked her
whether she could describe what stage the ulcer Wdmnk the hospital attorney appropriately
blocked the question on the grounds that the phadonot been properly authenticated.

Plaintiff's counsel then attempted to ask a gengualktion about the photo and what stage it
might depict. This question was also blocked forlar reasons. The witness was then asked
whether during the time she cared for the plaift#fthad a decubitus at or near the location
which was shown in the photo. Counsel again bld¢ke question but the witness answered
over objection that she could not tell if the pretwas that of the plaintiff or not. Counsel then
asked the witness whether the photo revealed sameotis and muscular tissue. These were
also blocked. The last question required the g#re read the note authored by another
medical provider written at the time of an examimatvhere the witness was not present for.
The basis for that objection was that the witneas leing asked to speculate as to what the
author of the note meant.

The trial court refused to sustain the objectiom3 directed the witness to return for a further
deposition limited to the challenged questionse Trfal court endorsed the new Uniform Court
Rules as to conduct at depositions, noting thaotig questions which can be blocked are those
which invade a privilege or right of confidentigliinvade a prior order limiting testimony; or

are plainly improper and the answer would causeifsgnt prejudice to any person. The court
found no such elements to exist in this matterangng plaintiff's motion. To the court’s

credit, the court held that the objections weresmfrivolous as to warrant sanctions.

The rules as to the conduct of depositions apphakyto plaintiffs and defendants. In Watkins
v. Hospital for Special Surger2001 N.Y.Misc.Lexis 6199, 2011 N.Y.Slip.Op. 33414

plaintiff's counsel refused to allow plaintiff toxawer questions as to whether she participated in
physical activity; whether she was a member ofunty club; whether she had taken any
vacations after the indexed negligent procedurevdarether anyone other than her attorney had
criticized care. Counsel objected to these questmnd refused to permit the witness to answer.

The court held that plaintiff's counsel failed tdieulate that the questions either sought answers
that were privileged or would cause his client gigant prejudice. Weakening the case on
damages was not considered significant prejudicesdo justify blocking the questions.

Trial courts will indeed sanction counsel when thehavior at deposition is unprofessional. In
Cioffi v. Habberstad22 Misc.3d 839; 869 N.Y.S.2d 321; 2008 N.Y.Misxis 6952; 2008
N.Y.Slip.Op. 28483, Justice Thomas Feinman detexdhthat counsel for defendant’s behavior
was offensive and unprofessional. Counsel’'s contsneare made during objections to
guestions and during general comments made abegjudity of the questioning. Counsel was
ultimately ordered to pay $1,000 in sanctions ®ltawyer’'s Fund for Client Protection. The

11



court specifically found that counsel’'s stateménisu’re obviously in over your head” and to
“stop whining” to be particularly unprofessionahntdescending, rude, insulting and obstructive.

Special Circumstances — Altered Records

It is incumbent upon defense counsel to obtain fptaimtiff's counsel whatever records were
obtained prior to the initiation of the lawsuithi¥ is good defense practice as there are those
rare occasions where the records exchanged pribetmedical provider's knowledge that he
might be sued differ from those produced oncedheslit has been commenced. If plaintiff's
counsel refuses, it certainly is sound practicerwineeting the client and reviewing his original
records to ask for any correspondence associatédivgclosure of the records. This might give
you a clue as to the potential for a second setards.

If there is a suspicion that the records have ladtened, it is generally the better course to
attempt to quietly settle the matter prior to thedmal provider’s deposition. Certainly a
medical provider’s intentional alteration, falsdtoon or destruction of his/her records violates
the Public Health Law and is professional miscomdfumot outright criminal behavior. This
situation could put the medical provider’s insurcoverage at risk. There are occasions
however where a record may appear to have beerdltieut the medical provider’s handwriting
practices or office practices are simply sloppy eackless. If the original record reflects the use
of two different color inks, and/or darker and lighnotes, specific inquiry as to why needs to
take place in the pre-deposition conference soahappropriate answer to the inevitable
guestions can be formulated at deposition.

With the advent of the electronic medical recone, dpportunity to alter, falsify or destroy is
minimized. However, many electronic medical recoraducts permit copious cutting and
pasting of history and physical examination ddtthd electronic medical record does reflect
what appears to have been simply a cut and pasteday to day, the defendant medical
provider needs to be prepared to assert thatdbhtitilbes not mean that he/she hadn’t been at the
patient’s bedside and conducted a physical exammah a particular date. If the patient’s
condition is unchanged from day to day, it is detyawithin accepted practice to cut and paste.
However, from a risk management stand point, aMgays better that a medical provider
generate at least some unique data on a partjgalemt interaction so as to avoid the
appearance that the medical provider simply cutpasied the record rather than rendered
specific and appropriate medical treatment. Tleedaposition conference should focus on those
issues and the witness should be prepared to aittistn attack along those lines.

Many hospital electronic medical records have aatandiscontinuance orders and automatic
stop parameters, as well as requirements thatofdediagnostics, medications and laboratory
studies be attributed to the attending medicaliplenvbut ordered by the resident medical
provider in training. Thus, a review of medicabyider orders generated by the electronic
medical record may frequently reflect that an onlas entered by a resident but that the
attending is documented as having requesting tither orFrequently, the client is completely
unaware that residents are entering orders attabiat him/her. The attending must be prepared
to assert that the resident staff was authorizeshter orders on his behalf. His/her actual
presence or even knowledge of same is not neclysssquired. Of course, if there is a
malpractice action brought, there is generallyretance or instances during the course of the
patient’s treatment whereby the residents migheladered something in a crisis and failed to
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notify the attending medical provider. When coumspresents both the hospital and the
attending this could pose the potential for a gondf interest. Counsel needs to have
considered this before meeting with the attendiegliocal provider to prepare him/her for
deposition. To the extent possible, the defensbeohospital and the attending must be
harmonized. Thus, the attending medical provitleukl be prepared not to needlessly criticize
the resident staff. He ultimately will be deemeimarily responsible for the acts of the resident
being supervised in his/her absence from the halspit

Billing and Coding — Attestation Sheets

At the conclusion of a patient’s in-patient adnossithe medical record is transported to the
medical records department and ultimately made ¢etenppy a medical records clerk. Once the
record is complete, it is painstakingly reviewednhgdical billers whose sole purpose is to
identify all potential diagnoses, treatments aratpdures. This is necessary to ensure that an
accurate hospital bill is generated which capttlmesnaximum appropriate reimbursement for
the facility.

In most facilities, the attending medical providgeobligated to sign the attestation sheet which
is generated by the efforts of the medical biller.

In my experience, many attending medical provigarply sign the document without

reviewing it. Often times there are diagnosegdisin the sheet that the medical provider was
completely unaware of or disagrees with in thet fsace. Experienced plaintiff's counsel will
guestion the practitioner about the attestatioets@ed attempt to create a conflict between what
the medical provider believes, testifies and doauee and what the hospital ultimately said
happened. Thus, the attestation sheet shoulduelabtly reviewed in the pre-deposition
conference so as to avoid this.

Differential Diagnosis

The differential diagnosis method of questioninfrésjuently the bane of defense counsel’s
existence. While it is true that medical providéosengage in a process of differential diagnosis,
they rarely if ever thoroughly document each anergpotential diagnosis they considered in

the moments spent evaluating the patient. Theegroof differential diagnosis essentially
follows a standard format of assessment, identibosof potential causes of the patient’s
condition, and then a plan to rule in or rule dw& most likely cause and implement treatment for
same.

In the practice of medicine, this is a fluid prazesid occurs almost unconsciously in the
experience practitioner’'s mind. The process itisalérely neatly and tidily documented in the
medical record. Notwithstanding, plaintiff's coehsvill endeavor to have the medical provider
agree that differential diagnosis process is ag@rapethod for ascertaining the true cause of the
patient’s condition and requires a prioritizatidrtfee potential causes with the focus on the most
lethal or serious condition first.

Essentially, the plaintiff's bar wishes medicineb® practiced in cookbook fashion when in fact
medicine is as much an art as it is a science evéns day and age of medical guidelines and
the electronic medical record.
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The medical provider must be alerted to the pdgsilaif this line of questioning.

Next the pre-deposition conference should focusaning the medical provider defendant
manifest what his/her thinking was at the time.rt@laly comprehending all of the relevant
assessment data must be part of the demonstrdtiba exercise of the medical provider’'s best
judgment under the circumstances. The medicaligeoghould be prepared to expand on what
may be mere shorthand in his progress notes. Tieisnedical provider defendant should be
prepared to testify that while he may have considécertain conditions”, he more likely than
not concluded that the patient’s condition was tugomething more specific in his best
judgment. The word “consider” means different gsiio attorneys then it means to medical
providers. It is a potent word in medical litigatiand the medical provider needs to be made
aware of its legal import in advance of the deposit

Likewise, the words “significant” and “importantefquently mean different things to counsel
than the medical provider. Again, the medical jmer should be prepared to handle questions
as to what was important and what was significdmrefer an answer which sounds like “of
course everything about the patient is significth,patient is important, but specifically in this
instance what was most likely or most probablyedHhe problems was

Aphorisms:

The plaintiff's bar would like all cases to turn the following aphorism: “The earlier the
diagnosis, the sooner treatment can be implememeédhe better the outcome.” That phrase
has a certain attraction and seems intuitivelyeszirbut it is certainly not true in all medical
situations. The question itself usually goes hbart of causation in cancer and rheumatology
malpractice cases and the medical provider muptdygared to assert that in some instances the
timing of the diagnosis is ultimately irrelevanttte outcome. There are cancers which are
ultra-aggressive or particularly slow growing amad responsive to earlier treatment and each
host responds differently to the time that treatnieimstituted.

The medical provider defendant should be preparessert that it is not necessarily true that
earlier diagnosis and treatment means a betteoogtc The medical provider should be
prepared to state something like: “While that roaytrue generally, in this instance it is not the
case.” Plaintiff's counsel would then be forcedkplore the medical providers’ rationale for
same. The defendant should be prepared to explain.

Hypothetical Questions

Defense counsel is faced with two choices asateslto hypothetical questions which seek
opinions as to the ultimate questions of deparéncecausation. While the case law permits the
defendant medical provider to be questioned assthdr opinions he/she does not necessarily
have to be possessed of an opinion. This may sierda assert if the medical provider’'s
knowledge of the case is limited strictly to plé#itg bill of particulars and his/her records.

Thus, it may be appropriate to state that he/sles dot have an opinion at present as to the
standard of care or causation. If he/she does dotara position on either, he/she is locked in at
the time of trial. Likewise, if he/she does notipe his/her bets enough by giving a cautious “|
don’t know at this point” answer, he might as wlforeclosed at the time of trial from
asserting any opinion as to the ultimate issues.
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Counsel has to decide whether it is more helpfahéocredibility of the defense for the medical
provider to have an opinion at the time of depoaitilf he/she does not have an opinion,
counsel may have to rely solely on expert testimatrtyial. If the medical provider does
formulate an opinion, counsel better be sure ftiet @pinion is in line with what the expert will
opine to at trial to avoid inconsistencies betwimntwo. Otherwise, the jury may be confused.
This would provide a fertile opportunity for theapitiff's counsel to exploit in summation.

Conclusion

Counsel must be at least as knowledgeable aboméeléine and the substance of the relevant
records exchanged in discovery as the practitioReeparation for the pre-deposition conference
is paramount. Counsel is obligated to protectidical provider from himself by insisting that
enough time is spent to adequately review the aslemnedicine, science and records. This may
require multiple meetings with the medical provideorder to have him/her properly prepared
to give testimony. As the deposition goes so thél trial. A case can in fact be lost at
deposition. Adequate preparation on the part@fiiorney and the medical provider will go a
long way to preventing this.
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